UNITED STATESDISTRICT COURT FOR THE DISTRICT OF IDAHO

SUMMARY OF AMENDMENTSTO THE FEDERAL RULESOF CIVIL PROCEDURE
Effective December 1, 2003

(Pleaserefer to thefull text of these changes. Thisisonly asummary)

Rule 23. Class Actions

The requirement that the court determine whether to certify a class “as soon as practicable after
commencement of an action” is replaced by requiring determination “at an early practicable time” The
notice provisons mus dearly sate in plain language the following:  the nature of the action; the definition
of the class cetified; the class clams, issues, or defenses; and that a class member may enter an
gppearance through counsd if the member so desires.

Subdivison (c)(1)(C), reflects two amendments. The provison that a class certification “may be
conditiond” isdeleted. A court that is not satisfied that the requirements of Rule 23 have been met should
refuse certification until they have been met. The provision that permitsateration or anendment of an order
granting or denying class certification, is amended to set the cut-off point at find judgment rather than “the
decison on the merits”

Paragraph (2). The first change made in Rule 23(c)(2) isto cal attention to the court’ s authority
— dready established in part by Rule 23(d)(2) — to direct notice of certification to a Rule 23(b)(1) and
(b)(2) class.

Subdivison (€) is amended to strengthen the process of reviewing proposed class-action
Settlements.

Paragraph (1). Subdivision (€)(1)(A) expressy recognizes the power of a class representative to
Settle class claims, issues, or defenses.

Rule 23(e)(1)(A) resolves the ambiguity in former Rule 23(e)’'s reference to dismissa or
compromise of “aclass action.”

Subdivision (€)(1)(B) carries forward the notice requirement of present Rule 23(e), when the
settlement bindsthe classthrough claim or issue preclusion; noticeisnot required when the settlement binds
only theindividua class representatives.

Subdivison(e)(1)(C) confirms and mandates the aready common practice of holding hearings as
part of the process of gpproving settlement, voluntary dismissal, or compromise that would bind members
of aclass.

Subdivison (e)(1)(C) states the standard for gpproving a proposed settlement that would bind
class members. The settlement must be fair, reasonable, and adequate.



Paragraph (2). Subdivison (€)(2) authorizes the court to direct that settlement proponents file
copies or summaries of any agreement or understanding made in connection with the settlement
agreement or understanding made in connection with the settlement.

Paragraph (2). Subdivison (e)(2) requires parties seeking approval of a settlement, voluntary
digmissa, or compromise under Rule 23(e)(1) to file a satement identifying any agreement made in
connection with the settlement.

Paragraph (3). Subdivision (€)(3) authorizes the court to refuse to approve a settlement unlessthe
settlement affords class members anew opportunity to request exclusion from aclass certified under Rule
23(b)(3) after settlement terms are known.

Paragraph (4). Subdivison (e)(4) confirms the right of class members to object to a proposed
Settlement, voluntary dismissal, or compromise. Theright isdefined inrelation to adisposition that, because
it would bind the class, requires court approva under subdivision (€)(1)(C).

Subdivison(€e)(4)(B) requires court approva for withdrawa of objectionsmade under subdivison
©@4)(A).

Subdivison(g) is new. It respondsto the redlity that the salection and activity of class counsd are
often critically important to the successful handling of a class action.

Paragraph (1) sets out the basic requirement that class counsel be appointed if aclassis certified
and articulates the obligation of class counsel to represent the interests of the class, as opposed to the
potentidly conflicting interests of individua class members. It aso sets out the factors the court should
consider in assessing proposed class counsd.

Paragraph (1)(A) requires that the court appoint class counsel to represent the class. Paragraph
(D)(A) does not apply if “a gatute provides otherwise.”

Paragraph 1(B) recognizes that the primary responsbility of class counsd, resulting from
appointment as class counsd, isto represent the best interests of the class.

Paragraph (2). This paragraph sets out the procedure that should be followed in gppointing class
counsd.

Paragraph (2)(A) authorizes the court to designate interim counsel during the pre-certification
period if necessary to protect the interests of the putative class. Rule 23(c)(1)(B) directs that the order
certifying the class include appointment of class counsd.

Rule 23(c)(1) provides that the court should decide whether to certify the class “a an early
practicable time,” and directs that class counsd should be appointed in the order certifying the class.



Paragraph (2)(B) states the basic standard the court should use in deciding whether to certify the
class and gppoint class counsd in the single applicant situation -- that the applicant be ableto provide the
representation called for by paragraph (1)(B) in light of the factors identified in paragraph (1)(C).

Paragraph (2)(C) builds on the appointment process by authorizing the court to include provisons
regarding attorney feesin the order gppointing class counsd.

Subdivison (h) is new. This subdivison provides aframework for fee avardsin class actions.

Paragraph (1). Any clam for an award of attorney fees must be sought by motion under Rule
54(d)(2), which invokes the provisons for timing of apped in Rule 58 and Appellate Rule 4.

Paragraph (2). A classmember and any party from whom payment is sought may object tothefee
moation. Other parties — for example, nonsettling defendants — may not object because they lack a
sufficient interest in the amount the court awards.

Paragraph (3). Whether or not there are formal objections, the court must determine whether afee
award isjudtified and, if S0, set areasonable fee. The rule does not require aforma hearing in al cases.

Paragraph (4). By incorporating Rule 54(d)(2), this provison gives the court broad authority to
obtain assistance in determining the appropriate amount to award.

Rule51. Ingtructionsto Jury; Objections, Preserving a Claim of Error
Rule 51 is revised to capture many of the interpretations that have emerged in practice. The
revisonsin text will make uniform the conclusions reached by a mgority of decisions on each point.

Scope. Rule 51 governsingructions to the tria jury on the law that governsthe verdict. A variety
of other ingtructions cannot practicably be brought within Rule 51.

Requests. Subdivison (a) governs requests. Apart from the plain error doctrine recognized in
subdivison (d)(2), acourt is not obliged to ingtruct the jury onissuesraised by the evidence unlessaparty
requestsan ingtruction. Therevised rulerecognizesthe court’ sauthority to direct that requestsbe submitted
beforetrid.

Subdivison (8)(2)(B) expressy recognizes the court’ s discretion to act on an untimely request.

Instructions. Subdivison (b)(1) requiresthe court to inform the parties, before ingtructing thejury
and before find jury arguments related to the ingdruction, of the proposed ingructions as wel as the
proposed action on ingtruction requests. The time limit is addressed to find jury arguments to reflect the
practice that dlows interim arguments during trid in complex cases; it may not be feasibleto develop find
indructions before such interim arguments.



Subdivison (b)(2) complements subdivision (b)(1) by carrying forward the opportunity to object
edtablished by present Rule 51. It makes explicit the opportunity to object on the record, ensuring aclear
memorid of the objection.

Subdivison(b)(3) reflectscommon practice by authorizing indructionsat any time after trid begins
and before the jury is discharged.

Objections. Subdivison (c) states the right to object to an ingtruction or the failure to give an
ingruction.

Preserving a claim of error and plain error. Many cases hold that a proper request for ajury
indruction is not aone enough to preserve the right to gpped failure to give the indruction. The
request must be renewed by objection.

Rule53. Masters
Rule 53 is revised extengvely to reflect changing practicesin usng masters.

Subdivison(a)(1). Didtrict judgesbear primary responsibility for thework of their courts. A master
should be appointed only in limited circumstances. Subdivison ()(1) describes three different sandards,
relating to gppointments by consent of the parties, gppointments for trid duties,
and appointments for pretria or post-trid duties.

Consent Masters. Subparagraph (a)(1)(A) authorizes appointment of a master with the parties
consent. Party consent does not require that the court make the appointment; the court retains unfettered
discretion to refuse gppointment.

Trial Magters. Use of magters for the core functions of trid has been progressvey limited. These
limits are reflected in the provisions of subparagraph (8)(1)(B) that restrict appointments to exercise triad
functions.

Subparagraph (a)(1)(B)(ii) carries forward the approach of present Rule 53(b), which exempts
fromthe* exceptiona condition” requirement “ matters of account and of difficult computation of damages.”

Pretria and Post-Tria Magters. Subparagraph (a)(1)(C) authorizes gppointment of a master to
addresspretrid or podt-trid matters. Appointment islimited to mattersthat cannot be addressed effectively
and in atimely fashion by an available didtrict judge or magidrate judge of the digtrict.

Magigtrate Judges. Thereisstatutory authority to appoint amagistrate judge as specid master. 28
U.S.C. §636(b)(2).



Pogt-Tria Masters. Courtshave cometo rely on mastersto assist in framing and enforcing complex
decrees. Present Rule 53 does not directly addressthis practice. Amended Rule 53 authorizes appointment
of pogt-trial masters for these and smilar purposes.

Subdivision (8)(2) and (3). Masters are subject to the Code of Conduct for United States
Judges, with exceptions spdlled out in the Code.

Subdivison (b). Rule 53(b)(2) requires precise designation of the master’s duties and authority.

Subdivision (b)(2)(C) provides that the gppointment order must Sate the nature of the materids
to be preserved and filed asthe record of the master’ sactivities, and (b)(2)(D) requiresthat the order Sate
the method of filing the record.

Subdivision (b)(3) permits entry of the order gppointing amaster only after the master hasfiled an
affidavit disclosing whether thereis any ground for disqudification under 28 U.S.C. 8§ 455.

The provison in Rule 53(b)(4) for amending the order of appointment is as important as the
provisonsfor theinitid order. Anything that could be done in theinitia order can be done by
amendment.

Subdivision (c) is a amplification of the provisons scattered throughout present Rule 53. It is
intended to provide the broad and flexible authority necessary to discharge the master’ s respongbilities.

The subdivison (d) provisons for evidentiary hearings are reduced from the extensive provisons
in current Rule 53.

Subdivision (€) providesthat a master’ s order must be filed and entered on the docket.

Subdivison (f) restates some of the provisions of present Rule 53(e)(1). Thereport isthe master’s
primary means of communication with the court.

The provisons of subdivison (g)(1), describing the court’s powers to afford a hearing, take
evidence, and act on amaster’ sorder, report, or recommendations are drawn from present Rule 53(€)(2),
but are not limited, as present Rule 53(e)(2) is limited, to the report of atrid master in anonjury action.

Subdivison (g)(3) establishes the standards of review for a magter’s findings of fact or
recommended findings of fact.

Under Rule 53(g)(4), the court must decide de novo al objections to conclusions of law made or
recommended by a magter.

Rule 54. Judgments, Costs
Rule 54(d)(2)(D) isrevised to reflect anendments to Rule 53.



Rule 71A. Condemnation of Property
The references to specific subdivisons of Rule 53 are deleted or revised to reflect amendments of
Rule 53.



